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Background and Summary 

In the fall of 2017, a number of physicians contacted the Office of the Citizens’ 

Representative (hereinafter “OCR”). They made allegations pursuant to the Public 

Interest Disclosure and Whistleblower Protection Act about senior management 

and administrative issues within Central Health. 

We determined the physicians were not “government employees” in the legal sense of 

the term. The issues were serious enough however to precipitate this “own motion” 

ombudsman investigation as anticipated by Section 15 of the Citizens’ Representative 

Act (“the Act”) without a named complainant. The investigation commenced on 

December 13, 2017 via written notice to the (then) CEO of Central Health.   

The OCR process requires confidentiality, and every effort will be made to minimize the 

amount of personal information in this report. However, it may be necessary to release 

certain information to establish the grounds for any conclusions and recommendations 

that may follow. Legal authority to release is established Section 13(2) of the Act: 

13.(2)Notwithstanding subsection (1) or an oath taken or affirmation made under 

this Act, the Citizens’ Representative may disclose in a report made by him or 

her under this Act those matters which he or she considers necessary to disclose 

in order to establish grounds for his or her conclusions and recommendations. 

This report is inadmissible in a court, at an inquiry or in any other proceeding save for a 

trial for perjury, under Section 34 of the Act. Section 42 of the Act also states the 

Citizens’ Representative and a person employed by him or her shall not be called to 

give evidence in a court or in a proceeding of a judicial or quasi-judicial nature in 

respect of any knowledge obtained in the exercise or performance of their functions or 

duties. 

For reasons outlined in the report, we make the following recommendations:  

1. Pursuant to the Citizens’ Representative Act, Central Health should write 

an apology to the radiologist under Section 2(a) of the Apology Act for 

using its power for an improper purpose. 

 

2. Central Health should amend its Medical Staff Bylaws to more specifically 

address the issues of conflict of interest and apprehension of bias by all 

those participating in any credentialing or disciplinary processes. 
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The Issues 

The parameters of the investigation, and the verbatim issues presented to Central 

Health in December 2017 were (with emphasis added): 

1. Concerns have been raised with respect to the terms of Central Health’s Medical 

Staff By-Laws (“the Bylaws”) specifically Sections 25.1 and 38 generally, 

which give the CEO a mandate to appoint and reappoint members to the 

medical staff and grant privileges. While this mandate may exist elsewhere in 

the health system in Newfoundland and Labrador, it is alleged that this type of 

mandate is distinct among the provinces of Canada.  

2. Concerns have also been raised by multiple witnesses about the possible use of 

credentialing processes as a method of discipline, apart from prescribed 

disciplinary processes contained in the Bylaws. These allegations are specific in 

the case of a radiologist in Gander, where a one-year extension of privileges was 

granted, in isolation from normal, multi-year extensions.  

We are aware this extension of privileges was granted after an appeal from a 

denial of privileges pursuant to Sections 25 and 38 of the Bylaws. 

3. We are aware that the (then) Regional Chief of Diagnostic Imaging and (Vice 

President of Medical Services) were personally involved in the evaluation 

and/or credentialing processes of a radiologist, despite being the subject 

of Respectful Workplace complaints and/or litigation.  We inquire as to 

Central Health’s rationale for placing (these doctors) into the 

evaluation/credentialing process involving the staff radiologist, given their status 

as respondent(s) and/or defendant(s) in judicial or quasi-judicial/complaint 

processes. 

4. There are allegations that Central Health failed to implement a change 

management strategy in relation to the regionalization of diagnostic imaging 

services.  Please describe the change management strategy undertaken in the 

regionalization of this service, if any. 

5. There are allegations that the heightened use of locum physicians for 

diagnostic imaging at Gander may impact patient safety by not ensuring long-

term continuity of care and possibly resulting in locums reading and reporting 

images that they are not subspecialty trained in, or do not read and report as part 

of their regular practice elsewhere. 
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6. We have been advised that physician(s) in the diagnostic imaging group at 

Central Health are not all certified by the Royal College of Physicians of 

Canada. While recognizing such certification is not mandatory for physicians, we 

inquire as to why full board certification would not be a requirement of 

employment at Central Health.  

7. We inquire as to the status of the implementation of each of the 

recommendations contained in the “Bhatia Report” on diagnostic imaging at 

Central health of September 2015.   

 

The Investigation 

On November 23 and 24 2017, OCR conducted in-person interviews in central 

Newfoundland with seven concerned physicians.  In-person interviews with three 

physicians were held in St. John’s on November 20, 21, and 22, 2017.  One 

teleconference with a physician occurred on December 11, 2017.   

On February 6, 2018 the Minister of Health and Community Services commissioned an 

external investigation of Central Health by Dr. Peter Vaughan, a former deputy minister 

of health in Nova Scotia. We reviewed the terms of reference for the investigation and 

found they did not capture all of the issues of interest to OCR. Regardless, in order to 

allow Dr. Vaughan unfettered access to documents and witnesses, OCR placed its 

investigation in abeyance pending the outcome of his review. His report (hereinafter “the 

Vaughan report”) was released on May 17, 2018. 

Following an acknowledgement on January 2, we received documentary evidence and 

a written response to all of the issues from Central Health on August 20, 2018. 

On October 10 investigators traveled to the Central Health Regional office in Grand 

Falls-Windsor, and met with the Vice President, Human Resources and Support 

Services and the Vice President of Medical & Diagnostic Services.   

On October 11, 2018, two meetings took place in St. John’s with physicians.  Two more 

physicians were interviewed in St. John’s on October 22 and 25, 2018.    

In addition to witness interviews, we reviewed 1911 pages of documents, including the 

Vaughan report.  
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We conducted medico-legal research at the MUN Medical School Library, the 

Department of Justice Library and online via WestLaw. 

 

The Legal Test 

Section 37 imposes a test on each investigation taken by the Citizens’ Representative. 

This section is important because this is the lens through which the issues presented by 

complainants are viewed. 

37. (1) Where, after making an investigation under this Act, the Citizens' Representative 

is of the opinion 

(a)  that a decision, recommendation, act or omission that is the subject matter of 

the investigation appears to be 

                     (i)  contrary to law, 

                     (ii)  unreasonable, 

                     (iii)  unjust, 

                     (iv)  oppressive, 

                     (v)  improperly discriminatory, 

(vi)  in accordance with a practice or procedure that is or may be 

unreasonable, unjust, oppressive, or improperly discriminatory, 

                      (vii)  based wholly or partly on a mistake of law or fact, or 

                      (viii)  wrong; 

(b)  that in making a decision or recommendation, or in doing or omitting an act, a 

power or right has been exercised 

(i) for an improper purpose, 

(ii) on irrelevant grounds, or 

(iii) on the taking into account of irrelevant considerations; or 

(c) that reasons should have been given for a decision, recommendation, act or 

omission that was the subject matter of the investigation, 
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the Citizens' Representative shall report his or her opinion and his or her reasons 

and may make those recommendations that he or she considers appropriate to 

the appropriate minister and to the department or agency of the government 

concerned. 

 

Analysis 

The following pages consider the issues in the order they were presented, with analysis 

and recommendations where applicable. 

 

Issue 1:  The Bylaws and the CEO’s mandate to appoint and reappoint members 

to the medical staff and grant privileges. 

Central Health advises: 

…this was direction that was established in the province after the proclamation of 

the Regional Health Authorities Act (2006)…the direction as to standardization 

of (Bylaws) including the components that were to be standardized, came from 

the Department of Health and Community Services…the proposed changes to 

the Bylaws) were shared widely with medical staff including consultation by the 

NLMA with its members. Feedback from the (NLMA) to the (Department) with 

respect to the draft medical staff by-laws was also provided as the draft 

continued to evolve. 

…with the creation of Regional Health Authorities there was discussion with 

respect to the authority and responsibility of the CEO. It was recognized that one 

of the major driving factors in the utilization of services (diagnostic, therapeutic, 

inpatients etc.) within RHA’s was physicians. It was also recognized that 

physicians although credentialed by the RHA, were not accountable to the 

organization for use of health resources. In fact a number of changes were 

included in the revised medical staff by-laws regarding physician resource 

utilization. The medical staff by-law template that was developed and 

operationalized within the RHAs at that time was intended to create an 

opportunity for the CEO (who had ultimate accountability and responsibility for 

the use of health resources) to be involved in the credentials process. In the 

revised credential system the VP Medical and Credentials Committee (physician 

peers) would function similarly as to the previous medical staff by-laws but 

instead of making a recommendation regarding credentials to the Board of 

Trustees this recommendation would go to the CEO.  
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We conclude this power is an anomaly and has the potential be used unfairly wherever 

a CEO holds bias. Research shows the average Canadian RHA CEO plays an 

administrative or otherwise negligible role in appointment and privileging matters. The 

CEO in Newfoundland and Labrador should not be the sole arbiter of privileges and 

credentials. Further, in making a decision of this enormity, the CEO should not hold the 

right that exists in Section 25.1 of the Central Health Medical Staff Bylaws (“the 

Bylaws”) to overrule recommendations of the VP Medical Services and the appropriate 

Medical Advisory Committee. The endorsement of a physician by any peer review 

committee should not be dismissed by a single trier of fact. This decision should be the 

domain of the Board of Trustees. An appeal still exists as a safeguard to ensure that 

bias has not manifested itself in the Board’s collective decision. 

We cannot understate the heavy burden that falls upon a body entrusted with the 

responsibility of providing medical care to the public. Boards of Trustees across Canada 

have the responsibility of taking all reasonable measures to ensure the competency of 

those working in hospitals under its control. This includes the power to evaluate the 

medical staff and insist that the staff meet all reasonable standards of competence that 

it may impose. True, Boards of Trustees are typically composed of lay persons. They 

must obviously rely on medical advice received through the Credentials Committee, the 

Medical Advisory Committee and other staff physicians as needed. Notwithstanding the 

professional advice given to them, the statutory burden of major decision-making is 

theirs. They must exercise thoughtful, independent judgment and not act as a rubber 

stamp. 

Dr. Vaughan acknowledged the flaw in this decision making format as well. We concur 

with, and shall not embellish his recommendation (#3.3 at page 8 of the Vaughan 

report):  

Medical Bylaw changes are required to remove (the) CEO as final authority for 

approval of Credentialing and Privileging of physicians. The responsibility for 

Credentialing Privileging of physicians should be a board responsibility based on 

the recommendation of the RHA Credentials Committee. 

In an update on implementation of the Vaughan report released in September 2018, 

Central Health indicated a contract with legal counsel to draft proposed changes to 

current medical staff by-laws to remove the CEO as final authority for approval of 

credentials was in progress.  

 

Issue 2: The possible use of credentialing processes as a method of discipline. 
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It is imperative that hospital administrators recognize that they exercise their powers in 

the public interest and good faith. They cannot arbitrarily exercise their powers or base 

them in private interests.  

Revocation of privileges is a severe consequence for a physician. It has an immediate 

and far-reaching effect on a physician and their family. As an acknowledgement of their 

importance, revocation actions are most often bolstered with statutory or policy-based 

remedies of appeal and of course, judicial review. In all cases they must be 

substantively and procedurally fair. 

In 2004 the Ontario Divisional Court opined that the test for reasonableness of a 

decision to suspend a physician’s privileges was whether the decision was based on a 

valid concern for patient safety.1  

A seminal case on revocation in Canada is the 2010 decision in Rosenhek v. Windsor 

Regional Hospital 2 where the Ontario Court of Appeal upheld a trial decision awarding 

damages to a physician whose hospital privileges had been revoked in bad faith. The 

court found Dr. Rosenhek’s privileges were revoked based on nothing more than 

interpersonal problems. The court permitted a claim in tort, and awarded significant 

damages.  

While the plaintiff Rosenhek had a history of interpersonal problems, the court stated:  

…there was no question as to (his) professional competence. It is equally clear 

that the revocation of his privileges cannot be justified by any reasonable 

concern over the quality of his patient care. In the end the Hospital’s case comes 

down to the allegation that Dr. Rosenhek just did not fit in. 

But a hospital is not a fraternity, and fraternity notions of “fitting in” do not apply. 

…whatever the contributing factors to the alleged interpersonal problems may 

have been, the overwhelming weight of the evidence indicates that the problems 

were minor and certainly not such as to justify the extreme measure of revocation 

of privileges. 

                                                           
1
 Soremekun v. University Health Network, 2004 CanLII 11892 (ON SCDC).  

 
2
 Rosenhek v. Windsor Regional Hospital, 2010 ONCA 13, aff’g [2007] O.J. No. 44856; leave to appeal to SCC 

refused 2010 (S.C.C.A. No. 89). 
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In 2016 the CMA recommended that processes should respect the principle that “the 

quality of a physician’s care is the most important criterion to be considered at the time 

of appointment, reappointment and the granting of privileges.”3 

While these legal examples are cautionary to administrators dealing with interpersonal 

or behavioral problems, it is important to delineate here that serially disruptive, 

egregious and extreme physician behavior may constitute grounds for revocation of 

privileges. 

OCR was aware that a one year extension of privileges was granted to a staff 

radiologist after an appeal from a denial of privileges pursuant to Section 25 and 38 of 

the Bylaws. Central Health confirms this is an isolated case and is currently involved in 

both active litigation and a Human Rights complaint linked to the physician. 

Central Health responded to this issue as follows: 

It is important to note that Part VIII of the Bylaws (41.2) makes provision that the 

resolution of professional conduct issues shall be attempted initially through 

informal discussions and communication within the applicable departments or 

programs where appropriate. When informal discussion and communication 

respecting professional conduct issues are not successful; or are deemed 

inappropriate or where clinical practice deficiencies or patient safety concerns 

are identified, the formal process shall be strictly followed. 

There are many instances where informal processes such as personal 

discussion with an individual are used to address issues that arise. Given the 

nature of the discussion and where the physician acknowledges the issue and/or 

where corrective action is taken by a physician these are not always formally 

documented. Where issues are documented as part of an informal process it is 

generally in terms of email or letter of follow-up. 

In addition to informal resolution at times given the nature and type of issue other 

actions are also considered as part of a resolution process. Surrounding the 

radiologist referenced in your correspondence there were a number of actions 

undertaken to address issues of conflict/disagreement within the staff (including 

the radiologist referenced) of the Diagnostic Imaging Department and the 

administration of Central Health. Following the appointment of the Regional Chief 

of Radiology on April 28, 2015 the organization contracted with an independent 

third party Mr. Wayne Thistle to conduct an investigation with respect to 

                                                           
3
 The Physician Appointment and Reappointment Process 2016.  https://www.cma.ca/Assets/assets-

library/document/en/advocacy/policy-research/cma-policy-the-physician-appointment-and-reappointment-
process-pd17-01-e.pdf 
 

https://www.cma.ca/Assets/assets-library/document/en/advocacy/policy-research/cma-policy-the-physician-appointment-and-reappointment-process-pd17-01-e.pdf
https://www.cma.ca/Assets/assets-library/document/en/advocacy/policy-research/cma-policy-the-physician-appointment-and-reappointment-process-pd17-01-e.pdf
https://www.cma.ca/Assets/assets-library/document/en/advocacy/policy-research/cma-policy-the-physician-appointment-and-reappointment-process-pd17-01-e.pdf
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respectful workplace complaints by a number of radiologists….The organization 

also contracted with Dr. Bhatia to review operations of the Diagnostic Imaging 

Department… 

As a result of ongoing issues that were unable to be resolved through the work of 

Wayne Thistle and Dr. Bhatia the organization contracted Mr. Wayne Marsh to 

determine if mediation and/or facilitation could be an effective way to work to 

bring resolution to the ongoing issues. In conducting his work Mr. Marsh agreed 

to facilitate conversations with (VP Medical Services) and one of the radiologists. 

Mr. Marsh also conducted a visioning exercise with staff and produced a regional 

diagnostic imaging services strategy… 

During the 2015-2017 timeframe there were a number of discussions, 

consultations, emails as well as legal representation made to Central Health with 

respect to the qualifications and hiring of radiologists (including the Regional 

Chief), complaints of workplace harassment, conflict issues as well as functioning 

of the Diagnostic Imaging Department. 

Central Health gave witness evidence that when they considered moving toward 

discipline processes found in Section 49 of the Bylaws, Mr. Thistle wanted them to stop 

the Bylaws process in order to continue to work things through informally. A facilitation 

attempt, involving shuttle diplomacy between the VP Medical Services and the 

radiologist, stalled. 

In April of 2017 the radiologist received a letter from the authority requesting “additional 

information from you to complete your application for reappointment.” The letter 

extensively used words like “cooperate,” “disrespect and opposition,” “interpersonal 

behaviours,” “conflict,” and “uncooperative.” We could find no reference to clinical care 

concerns. An unsigned 2017 Annual Evaluation for Medical Staff regarding the 

radiologist cited only “relationship with administration,” “relationship with Clinical Chief,” 

and “Medical/Hospital Participation” as unsatisfactory. 

In light of the failure of the informal processes to alleviate the problems, Central Health 

was given legal advice that the “ADR (alternate dispute resolution) ship had sailed.” 

Central Health never got to the official investigation / discipline process. Time became 

of the essence. With a review of credentials scheduled for the physician, the Credentials 

Committee deliberated and recommended a one-year extension to hopefully settle 

matters out. On June 14, 2017 the committee wrote: 

(Re: Radiologist) – Not approved for full term privileges. No clinical concerns but 

concerns of interpersonal relationships, notably with administration and chief of 

services, were acknowledged. The goal would be to continue to work to address 
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and resolve the concerns identified. It was suggested that privileges be granted 

for one year and be reviewed to assess progress and re-credential at that time.  

Considering the Credentials Committee’s recommendation, the chair of the Medical 

Advisory Committee (who was standing in for the conflicted VP of Medical and 

Diagnostic Services) rejected it.   

The (then) CEO concurred and revoked the radiologist’s credentials. Her entire written 

decision centered on themes of “respect for authority of leaders,” not conducting herself 

in a manner consistent with the authority’s mandate, “collegial and professional working 

relationships,” and the “importance of privileges and teamwork.” 

A one year extension of privileges was granted on formal appeal. The parties remain in 

litigation and in an active human rights process which will find their appropriate ends. 

We find the reappointment and credentialing process was not the correct channel for 

the discipline of the radiologist based on “concerns of interpersonal relationships.” The 

Bylaws are unambiguous. They set out a clear investigative process in Section 49, 

without the heavy management discretion found in credentialing under Section 25.  This 

is not to say that Central Health did not put time, energy, good faith and significant 

financial resources into informal resolution of the matter. It did. It ran out of time and 

credentialing became the most convenient vehicle to deal with the matter.   

To be clear, it was not within the scope of our investigation to assess or comment upon 

the conduct of the radiologist subject to this credentialing process that, we found, was 

used as a method of discipline.  As an ombudsman office, we are obliged to be 

investigators of last resort.  As the radiologist has in place legal mechanisms to seek 

redress for any aspect of her behavior that might be subject to discipline, we are without 

the legal right to investigate that issue. 

On a balance of probabilities, we find credentialing was used as a method of discipline 

in a single case that had no discernable connection to, or valid concerns about patient 

safety or serial disruptive physician behavior.  

We find this to be a breach of Sections 37(1)(a)(ii) and 37(1)(a)(viii) of the Act (ie) the 

acts and decisions of Central with respect to this issue in sum, were unjust and wrong. 

OCR regards a decision or act to be “unjust” if it (among other things) violates well 

established and accepted policies or procedures. OCR regards a decision or act to be 

“wrong” if it clearly departs from a policy, process or procedure which sets out the “right” 

way to be followed.  
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We further find the actions of Central Health to be in breach of Section 37(1)(b)(i) of the 

Act. That is to say that in making the decision to use credentialing as a method of 

discipline, that power was exercised for an improper purpose. 

Section 37 of the Act states the Citizens' Representative shall report his or her opinion 

and his or her reasons and may make those recommendations that he or she considers 

appropriate to the appropriate minister and to the department or agency of the 

government concerned. 

With deference to the court and human rights processes currently under way in the case 

of the radiologist, we recommend: 

 A written apology to the radiologist under Section 2(a) of the Apology Act.  

This remedial legislation, passed in 2009, allows public bodies to legally make 

statements of regret without attaching legal liability, or allowing such apologies to be 

admissible in a court or quasi-judicial process. 

 

Issue 3: Doctors being personally involved in the evaluation and/or credentialing 

processes of a radiologist, while subject to Respectful Workplace complaints 

and/or litigation.   

Conflict of interest and bias, or the perception thereof, reaches beyond line departments 

into every corner of government activity, including the provision of health care. While not 

commonly associated with members of the provincial bureaucracy, physicians as 

managers are captured by these principles. In their defence, the integrity of their 

managerial decision making outside of practicing medicine is likely not heavily drilled in 

medical school. But it is nonetheless crucial to the public’s perception of the health care 

system. The Supreme Court of Canada has stated that for governments, actual integrity 

is achieved when its employees remain free of any type of corruption.  On the other 

hand, it is not necessary for a corrupt practice to take place in order for the appearance 

of integrity to be harmed. Protecting these appearances is more than a trivial concern.4  

With conflict of interest being primarily a concern about a decision-maker’s financial 

interests, we do not believe in a strict legal sense it is applicable in this case.  

Instead the issue to be weighed in this investigation is apprehension of bias. The 

Federal Court of Appeal’s test for apprehension of bias was endorsed by the Supreme 

Court of Canada: 

                                                           
4
 R. v. Hinchey, [1996] 3 S.C.R. 1128 
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…the apprehension of bias must be a reasonable one, held by reasonable and 

right minded persons, applying themselves to the question and obtaining thereon 

the required information.  In the words of the Court of Appeal, that test is “what 

would an informed person, viewing the matter realistically and practically – and 

having thought the matter through conclude.  Would he think that it is more likely 

than not that [the decision-maker], whether consciously or unconsciously, would 

not decide fairly.”5 

Regulating potential conflict and bias in decision making has been a major interest of 

the federal government for decades. It has generated significant literature on the subject 

in addition to being a respondent / litigant itself in cases involving its workforce. It has, 

however, long subscribed to the separation of a person’s duties from personal bias or 

financial interest: 

The essential requirements are that the public servant should serve only one 

master and should never place himself in a position where he could even [be] 

tempted to prefer his own interests or the interests of another over the interests 

of the public he is employed to serve. These requirements constitute the 

rationale of the doctrine that he should avoid a position of apparent bias as well 

as actual bias, and that he should never place himself in a position where … "two 

interests clash, or appear to clash.”6 

The Bylaws set out the process for credentialing and privileging of physicians at Central 

Health.  Section 26.3 of the Bylaws specifically states that all physicians shall be 

required to complete an annual evaluation. Worthy of note here is that Accreditation 

Canada also requires that all employees receive annual performance evaluations. 

The annual evaluation is a prerequisite to Section 34.1.9 which stipulates that “evidence 

of completion of annual evaluations” be submitted as part of the information required for 

reappointment.   

The radiologist’s evaluation was completed on April 9, 2017 by the Chief of Service for 

Diagnostic Imaging.7 Within days two Respectful Workplace Policy complaints were 

                                                           
5
 Committee for Justice and Liberty et al. v. National Energy Board et al., [1978] 1 SCR 369, 1976 CanLII 2 (SCC) per 

de Grandpre at p.394.  See also Baker v. Canada (Minister of Citizenship and Immigration [1999] S.C.J. No. 39 at 
para 46, and Wewaykum Indian Band v. Canada [2003] S.C.J. No. 50 at para 58. 
 
6
 McKendry and Treasury Board (Department of Regional Economic Expansion), Board file: 166-2-674, 1973 at 

para. 139. 
 
7
 At this point, the Chief of Service for Diagnostic Imaging was not a named party, but was a potential witness in a 

Supreme Court Trial Division action enumerated as 2016 05 G No. 0083. 
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registered by the radiologist against the (then) Chief of Service for Diagnostic Imaging 

and the VP Medical and Diagnostic Services. 

The evidence shows at all times material to the performance evaluation process for the 

radiologist, the (then) Chief of Service for Diagnostic Imaging was a potential witness in 

litigation and the Vice President, Medical and Diagnostic Services was a named 

Defendant in litigation. 

We note that another radiologist (no longer with the authority) raised concerns about 

similar decision making in her case, and an alternate evaluation was completed. 

Witnesses felt that the physicians’ involvement in the evaluation/credentialing process 

had eroded physicians’ trust in the protection afforded by the Bylaws which uses the 

undefined term “conflict of interest.”  Physicians expressed fears about being able to 

challenge administration on issues in the future, extrapolating these concerns to issues 

relating to patient safety. They were concerned that doing so might affect their own 

evaluations. The Executive Director of the NLMA wrote to the Board Chair for Central 

Health on August 21, 2017 expressing these same concerns.   

For this reason, we asked Central Health about their rationale for placing the (then) 

Chief of Service for Diagnostic Imaging and the VP Medical and Diagnostic Services 

into the evaluation/credentialing process involving the staff radiologist, given their status 

as respondent(s) and/or defendant(s) in judicial or quasi-judicial/complaint processes.  

In situations where concerns are raised about possible or perceived conflict of interest 

or bias, we wanted to know how this was mitigated against. 

Central Health advised: 

The Chief of Service for Diagnostic Imaging and the Vice President, Medical and 

Diagnostic Services were involved in the performance evaluation of a radiologist 

by virtue of their positions as regional Chief of Diagnostic Imaging and Vice 

President of Medical Services also responsible for the Diagnostic Imaging 

Department. Individuals holding these positions would typically be involved in 

evaluation/feedback and or resolution of issues for individuals and or portfolios 

reporting to the position. 

We recognize and appreciate that the performance of duties specified under any 

managerial staff member's position are mandatory. But the performance of said duties 

would not normally present an issue like the case at hand.  While their involvement 

would be the typical way to proceed with performance evaluation, the radiologist’s case 

was extraordinary.   
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The radiologist’s performance evaluation was considered in the midst of an already 

fragmented and somewhat dysfunctional cultural environment involving allegations of 

workplace harassment and human rights violations.8   

We find the involvement of the (then) Chief of Service for Diagnostic Imaging and the 

Vice President, Medical and Diagnostic Services, specifically in an 

evaluation/credentialing process of the radiologist, gave rise to legitimate perceptions of 

bias and biased decision-making because they were, respectively, a potential witness 

and a defendant in active litigation.  

This gives rise to a legitimate perception that the potential for inappropriate influence on 

decision-making and/or clouding the objectivity of professional judgment in the 

evaluation process existed. This dynamic could also potentially damage other 

physicians’ trust in the integrity of the evaluation process.   

Moving forward to the actual credentialing of the radiologist, Central Health informed 

that the (then) Chief of Service for Diagnostic Imaging and the Vice President, Medical 

and Diagnostic Services were not involved in the process.  They also reported that the 

Vice President, Medical and Diagnostic Services formally removed himself from the 

credentialing process and designated the Chief of Staff – Rural, to oversee the 

credentialing process.  

Where a potential apprehension of bias has been identified, removing the person from 

the responsibilities or duties to which the potential bias relates and delegating 

evaluation to another person would help to mitigate concerns regarding possible/or 

perceived conflict of interest.  However, evidence shows the Vice President, Medical 

and Diagnostic Services attended a Medical Advisory Committee meeting, where an 

agenda item was the Credentials Committee recommendation regarding the radiologist.  

It was acknowledged by Central Health that while the credentials were being 

considered, the Vice President, Medical and Diagnostic Services removed himself from 

the deliberations and voting. We accept this evidence on its face although no formal 

documentation of this meeting was provided.   

Unfortunately, and without any evidence of malice of forethought on behalf of the 

physicians concerned, the participation by, or proximity of those physicians in those 

processes violates Section 37 of the Citizens’ Representative Act and is considered 

“wrong.”  

                                                           
8
 The Vaughan report acknowledged communication and relationships were greatly affected by this turbulent 

environment.  He cited three reports, Thistle (2015), Bhatia (2015), and Marsh (2016) that were produced with 
recommendations to solve specific, mostly human resource issues occurring between mid-2015 and early 2016. 
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The term “wrong” can be applied to fit unique circumstances. A situation may develop in 

which specific individual actions in a complex set of circumstances can’t be pointed to 

as unjust, unreasonable, or oppressive but the net result just isn’t “right”; that is to say, it 

is “wrong.”  

Accordingly, in the context of the current review of the Bylaws being undertaken, and in 

the interest of preventing circumstances germane to the complaint from re-occurring, we 

recommend an amendment to the Bylaws that would more specifically address the 

issues of conflict of interest and apprehension of bias by those participating in any 

credentialing or disciplinary processes contained therein. 

 

Issue 4: Alleged failure to implement a change management strategy in relation to 

the regionalization of diagnostic imaging services.   

Central Health offers a full range of diagnostic testing procedures provided at two 

regional referral centres, commonly known as James Paton Memorial Hospital in 

Gander and the Central Newfoundland Regional Health Centre in Grand Falls - 

Windsor. Diagnostic imaging is an important component of health care in the region and 

is a critical support service to other core clinical specialties. Diagnostic imaging services 

include General Radiography, Fluoroscopy, Bone Mineral Density, Ultrasound, CT 

Scans, and Nuclear Medicine (James Paton Memorial Hospital only).  In addition to 

these services, diagnostic testing is also available at several locations in Central 

Health’s geographic catchment.   

Several physicians from the James Paton Memorial Hospital expressed concerns about 

the regionalized management structure of diagnostic imaging.  One of the central 

concerns related to the alleged failure of Central Health to implement a change 

management strategy in relation to the regionalization of diagnostic imaging services. 

A 2017 article published by the Journal of the American College of Radiology9 provides 

a useful definition of change management.   

Change management refers to the research, science, and tools that prepare, 

equip, and enable individuals to adopt transformation successfully. 

In response to a request to describe the change management strategy undertaken in 

the regionalization of this service, Central Health stated: 

As with any organization, the structure in which services are delivered is 

established by decision of the CEO and leadership team. Consistent with the 

                                                           
9
 “Change Management for Radiologists.” Journal of the American College of Radiology. 2017 Sep;14(9):1229-1233 
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intent of the Regional Health Authorities Act and the desire to ensure common 

standards of service as well as equitable access to services throughout the 

region in 2014 the leadership team adopted a new organizational structure for its 

surgery program. The first step in this process was to recruit a Regional Director 

Surgery. Once this position was in place work started on how the clinical program 

would be delivered throughout the region. Given the experience of the Regional 

Surgery program in 2015, the organization commenced the process of 

regionalizing a number of other clinical services including Diagnostic Imaging.  

Central Health provided three documents in support of the regionalization of diagnostic 

imaging services: 

 the Regional Diagnostic Imaging Services Strategy;  

 the Regional Strategic Plan for Diagnostic Imaging; and,  

 the Diagnostic Imaging Program Quality Improvement Plan 

These documents, crafted by clinicians and practitioners, describe the major long-term 

goals for diagnostic imaging services. They also identify focus areas, actions, targets 

and quality improvements for Central Health to carry out over the next several years.  

However, Central Health also noted: 

With the issues experienced following the announcement of the successful 

Regional Chief for Diagnostic Imaging, the visioning for the program and the 

change management strategy was delayed.  

The formal announcement of the new Regional Chief of Diagnostic Imaging came in a 

memo dated May 13, 2015.  However, an unannounced visit by the new Regional Chief 

to James Payton Memorial Hospital with the Director of Diagnostic Imaging on April 28, 

2015, prior to the formal announcement was immediately perceived as being a “hostile 

takeover” and “micromanagement”. This eventually led to a significant decline in 

functioning and morale at the Gander site, despite the assistance of Dr. Bhatia and Mr. 

Marsh in trying to institute a change management strategy. 

Dr. Vaughan pays some attention to the strengths and weaknesses of regionalization in 

his external review of Central Health.  We accept Central Health’s position on the 

reasons for the delay. As our investigation progressed, and after careful consideration, 

we determined in light of the shifting landscape in Diagnostic Imaging and overall 

leadership within the authority, the instability of regular full-time personnel at the Gander 

site, litigation, alternate dispute resolution and a formal external review, it would be 

premature and beyond the scope of our expertise to heavily scrutinize the 

implementation of the change management strategy undertaken in the regionalization of 

Diagnostic Imaging services for Central Health. Change management is almost 
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exclusively reliant on full engagement and buy-in by primary stakeholders, in this case 

the highly trained medical professionals who would be affected by proposed changes. 

We acknowledge however that given the overall climate, effective change management 

in Diagnostic Imaging was not attainable or in retrospect advisable in the 2015-2018 

timeframe. 

 

Issue 5:   Heightened use of locum physicians for diagnostic imaging at Gander 

possibly impacting patient safety and possibly resulting in locums reading and 

reporting images that they are not subspecialty trained in, or do not read and 

report as part of their regular practice elsewhere. 

The practice of medicine as a Locum Tenens or conventionally a “locum” has a number 

of attractive properties. The Canadian Medical Association reports locums can earn a 

good daily income without committing to long-term obligations and capital investment. 

They have opportunities for travel and exposure to various medical communities and 

practice styles.10 Other positive aspects include work/family commitments and the 

desire to work part-time or transition into retirement. Locum work for physicians can also 

be lucrative in concert with pre-existing full time employment, if physicians are willing to 

travel to do the work.   

There are overarching recruiting / attraction services offered by the various provincial 

governments, including PracticeNL here at home. However, day to day contractual 

relations with locums in the case of the provision of hospital services are the domain of 

the individual health authority. They use negotiated rates for service and offer benefits 

and incentives including certain travel costs and housing.  

Locums commonly provide respite for physicians who are ill, on leave, or with family. 

Without locums in the Canadian health system, hospital and private practice physicians 

would burn out for lack of coverage, and patient safety would be at increased risk 

throughout the system. In a phrase: they are valuable in medicine. 

Yet a review of the literature shows this is an almost hidden population in the medical 

profession in Canada, even more so when it comes to medical specialists. Specialists 

are captured in some form by their provincial licensing body, by professional practice 

groups under their specialty, and the provincial medical association, however there is no 

national organization for locums that we could find in Canada. The NLMA no longer 

offers a locum membership category. 

                                                           
10

 Negotiating A Mutually Beneficial Locum Contract. Canadian Medical Association p.3 
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A 2011 research project in Scotland involving a rural hospital serving 8000 people, 

examined whether locum consultant doctors were an “essential part of the medical 

workforce or an expensive stopgap.” The investigators concluded “For sustainable 

medical services to continue in the rural general hospitals of Scotland, staffing models 

must minimize the need to employ locum consultants.” The Scottish study found that the 

loss of permanent consultants resulted in immediate and dramatic increases in the need 

for short-term locums which “demonstrated the fragility of a clinical service dependent 

on small numbers of consultants working in ‘indispensable’ posts and calls into question 

the wisdom of using this staffing model.”11  

This is of course an aspirational conclusion, and there is no doubt the first choice of any 

rural medical recruiter would be more than enough coverage in the local area to avoid 

the turnover, the pressure for coverage, and the higher expense of a visiting locum, 

while providing a better continuity of care: the ability of a patient to be followed and have 

rapport with a physician being preferable to multiple short-term interactions with 

different physicians, many of whom provide a service and leave the jurisdiction. 

This is also not a new phenomenon. In 2006 a study12 of the working arrangements for 

locums was released in Australia that concluded: 

A proportion of doctors undertake locum shifts in addition to full time hospital 

positions. Locum medical officers can be used to temporarily replace permanent 

staff on leave, but are increasingly used to manage chronic vacancies.  

 … 

Skills and expertise of locum doctors are variable, and locums are not subject to 

usual junior medical officer credentialing, training and performance review 

systems. Locums often lack familiarity with the workplace, local process and 

protocols, and with other clinical team members. 

… 

While there is a role for locums to fill ad-hoc, short term vacancies in the hospital 

system, chronic vacancies in some specialties enable primary locum employment 

to be an alternative to an accredited training position, potentially reducing the 

number of specialists available to the public hospital system in the future. 

… 

                                                           
11

 Sim, AJW. “Locum tenens consultant doctors in a rural general hospital.” Rural and Remote Health 11: 1594 
2011. (PubMed). 
 
12

 Skinner, Riordan et al. “The challenge of locum working arrangements in New South Wales public hospitals.” 
Medical Journal of Australia: Vol. 185 No. 5 (2006). pp. 276-278.  
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The challenge is to find an appropriate balance between casual and permanent 

employment, encourage professional development of all doctors, and support 

hospitals facing chronic vacancies by applying flexible industrial arrangements 

and non-financial incentives. 

 

Over the last two decades there have been periodic aberrations in the practice of 

radiology in Gander. The public record indicates a radiologist was suspended and re-

instated in 2007, and was suspended again in 2010. Press reports at the time13 14 note 

that a quality assurance review of 2500 of the Radiologists’ x-ray, CT, mammogram and 

ultrasound reports resulted in 500 reporting “edits,” with 120 of those being reported as 

“potentially clinically significant.” The (then) CEO of Central Health indicated that being 

down one full time doctor would result in work sharing between Gander and Grand 

Falls-Windsor, and the use of short term radiological help from outside the region. 

In 2011 problems were discovered within Central Health with respect to the work of two 

visiting radiologists, which resulted in 15 incorrect reports to patients and two instances 

of patient harm. These issues were publicized and were ultimately found to be a human 

error stemming from the reversal of comparative (before and after) results on image 

viewing monitors.  

The department went back into some flux, and locum use subsequently went up at the 

Gander site, after three radiologists came forward in 2016 with various concerns about 

management practices and alleged human rights violations. Of the three, one radiologist 

left Gander, one remains in Gander but is not working, and one still commutes regularly 

to provide services from St. John’s.  

OCR requested the total number of locum physicians used for radiology at James Paton 

Memorial Hospital, per year, since January 2014. Central Health indicated that they 

began electronically capturing this data in March of 2016 and provided those figures. 

While some imaging is being reported on remotely, for the period July 2017 to June 

2018 there were 56 total visits to Gander by 16 different radiologists.  

OCR asked Central Health to describe the authority’s experience with the use of locums 

for diagnostic imaging at the Gander site since January 2014. Central Health stated: 

Locum physicians are used as a resource to provide service when the regular 

compliment of physicians is not available. Where a service is covered by a small 
                                                           
13

 Daniel MacEachern. “Radiologist Suspended.” The Telegram: 30 September 2010. 
 
14

 Canadian Press. “Newfoundland Health Board suspends radiologist after concerns flagged.” Guelph Mercury: 29 
September 2010. 
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number of physicians such as in Central Health’s Diagnostic Imaging Department 

(generally 3-4 physicians per site) contracting with physicians to provide short 

term coverage (called locum coverage) is the generally accepted approach to 

maintain services. Similar arrangements exist in other specialty areas such as 

surgery, pediatrics etc. 

It should be noted that radiologists are trained in multiple diagnostic imaging 

modalities and are called general radiologists. Some radiologists often do 

additional training (i.e. fellowship training, additional work experience and other 

educational endeavors) to increase their knowledge in a particular area of 

practice. In larger diagnostic imaging services there is often a desire to have 

radiologists with a variety of sub-specialties where work is assigned based upon 

additional training. In organizations with a small number of radiologists sub-

specialization is not always possible as radiologists are expected to report on the 

full array of services provided in the region. Similar arrangements exist with other 

medical specialists. If a radiologist has a concern with respect to reporting on a 

specific image then they often seek consultation with another radiologist. 

In reference to your comment regarding patient safety as a result of locums’ 

coverage we are not aware of any issue being brought forward to support such a 

comment. If there were issues identified with respect to the clinical competency 

of any radiologist the issues would be addressed as per the medical staff by-

laws. 

In 2015 the World Journal of Radiology published “Risk management in radiology 

departments.”15 It classified risk as the “chance or possibility of incurring loss or of a 

negative event happening that may cause injury to patients or medical practitioners.” 

The investigators opined the major focus of risk management in a radiological setting is 

to “reduce and eliminate harm and injury to patients through integration of various 

medical precautions.”   

Risks leading to injury and harm in radiology departments are classified under four 

headings: 

 Quality Systems: Quality maps, measurable metrics, performance 

indicators, audits and accreditation programs. 

 

 Proficiency and Expertise: Professional competence, equipment and 

financial management. 
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 Craciun, Mankad et al. “Risk management in radiology departments.” World Journal of Radiology: Vol. 7, No. 6 
(2015) pp. 134-138. 
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 Transparency: Error disclosure, malpractice litigation and discrepancy 

meetings. 

 

 Strategies: Protocols, evidence based guidelines and peer review 

activities. 

The article goes on to state: 

In practice, inherent hazards to safety and quality manifest in relation to 

personnel availability, workload and financial predicaments. They consist of 

insubstantial funding for new equipment in the workplace, difficulty retaining 

professionals, the escalating complexity of the work, the increasing workload, 

difficulty recruiting due to national shortage of medical staff and the lessening 

budget that is not keeping up with current demands. 

Radiology professionals must persuade administrators and managers that 

standards of care relate closely to performance metrics like workload, diagnostic 

precision and patient safety concerns. Thus, managers must make sensible 

decisions about resource allocations and performance expectations to mirror this 

reality and curtail risks. 

The article cites academic sources that reveal the most frequent cause of legal claims 

against radiology professionals were: diagnostic errors, followed by procedural 

complications, poor communication with the referring doctor, and poor physician-patient 

rapport. 

Further:  

…to reduce risk in radiology departments, doctors need to work as a team, 

combine their knowledge and skills, and more importantly, share their experience 

as a way of promoting excellence in their field. 

While we concur that locum coverage is the generally accepted method to maintain 

services, and that radiologists generally do not have subspecialty expertise in every 

modality,16 we question whether these risk-reduction goals can be fully met without 

recruitment / retention solutions being implemented as soon as practicable at the 

Gander site. A rotating complement of 16 physicians providing intermittent radiological 

reporting is not desirous in light of the medical literature’s findings around: 
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 All physicians are under an ethical obligation to seek other opinions when necessary, per the direction of the 
College of Physicians and Surgeons of NL which adopts the CMA Code of Ethics s.15: “Recognize your limitations 
and, when indicated, recommend or seek additional opinions and services.” 
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 minimizing the need for short term locums,  

 

 discouragement of their use in managing chronic vacancies,  

 

 the inevitable lack of locum familiarity with the workplace and local team 

members,  

 

 their substitution for accredited training positions,  

 

 the need for physician / patient rapport and stable group communication, 

 

 the notion that quality and continuity of care is best with fewer parties 

involved in the management of a case,  

 

 not being formally attached to training and performance review systems, 

 

 diminished possibilities for team-building, and,  

 

 the risks associated with safety and quality in places that have difficulty in 

recruiting and retaining professionals.  

The Vaughan report also pointed out “historically there has been a high dependence on 

international medical graduates (IMGs) and a tendency to fill acute shortages with 

temporary transient physicians known as locums.”17 Dr. Rick Bhatia’s 2015 report on 

Central Health’s Diagnostic Imaging stated both Grand Falls and Gander were “locum 

dependent.” He called for aggressive recruitment for at least one permanent radiologist 

for each site.18  

At the risk of sounding redundant: we concur. The use of outside short-term locums at 

Gander has become an ingrained component in the provision of round-the-clock 

radiological service in 2019.  

This problem requires a flexible, innovative approach that explores all options including 

benefits, promotion, community buy-in, incentives, organizational structure and working 

conditions to fill the occupant vacancies at Gander and reduce the current dependence 

on short-term services by professionals outside of the immediate area. Patients, 

personnel, the authority’s reputation and the public treasury all stand to gain by 
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 Dr. Peter Vaughan. “Central Regional Integrated Health Authority External Review”  
https://www.health.gov.nl.ca/health/publications/pdf/central_health_review.pdf p. 19 
 
18

 Dr. Rick Bhatia. “Review of Central Health Department of Diagnostic Imaging.” p. 12 

https://www.health.gov.nl.ca/health/publications/pdf/central_health_review.pdf%20p.%2019


 

23 
 

reducing this dependence. While there have been no public concerns raised since 

2011, there remains a potential risk to safety and quality due to this difficulty in retaining 

professionals as pointed out in the literature. As Craciun et al state: 

The essence of risk management is to survey all potential reasons for an 

inaccurate report in advance so that procedures can be put in place to prevent 

them. More importantly, the medical organization offering radiology services 

needs to allow innovation and responsive measures that can improve radiology.19 

 

Issue 6: Physician(s) in the diagnostic imaging group at Central Health are not all 

certified by the Royal College of Physicians of Canada (“RCPC”) 

The RCPC is a national regulatory college concerned with setting national benchmarks 

for medical education and continuing professional development for approximately 80 

medical specialties. Established in 1929 by a special Act of Parliament it has an 

influential and respected voice in discussions affecting medical education, medical 

research and the delivery of high-quality health care to Canadians. It works closely with 

accredited medical training programs in universities and reviews the standards of 

foreign training programs to allow physicians to challenge its exams on arrival in 

Canada. 

The RCPC is neither a disciplinary or licensing body and there is no legal imperative for 

a Canadian physician to hold a fellowship. Rather, fellowship is an indicator of 

augmented training and study. We would regard fellowship or the pursuit of fellowship 

as a best practice for Canadian physicians. There are 49 fellows listed for radiology in 

Newfoundland and Labrador. 

Concerns were expressed to OCR that some radiologists practicing within Central 

Health were not fellows of the RCPC, and that recruiting standards set by the authority 

did not include RCPC fellowship as a minimum standard. 

In response to Issue 6 Central Health states: 

We acknowledge that all physicians (including radiologists) currently working in 

Central Health are not Royal College of Physicians of Canada certified. Despite 

this fact as you indicate all radiologists in the province are fully certified by the 

College of Physicians and Surgeons of Newfoundland and Labrador to carry out 

their duties as radiologists. Currently there are non-board (sic) Canadian board 

certified radiologists in Eastern Health (2), Central Health (2) and Western Health 

(3). 
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Recruitment / retention of physicians to smaller organizations and rural 

communities is often challenging. With the small number of physicians 

graduating from Facilities (sic) of Medicine in Canada this often limits the pool of 

available candidates and organizations are often depend (sic) upon foreign 

graduates to fulfill vacancies. Although Royal College of Physicians of Canada 

certification would be a desired qualification for any clinical specialty restricting 

competitions to such qualifications would impact our ability to fill positions and 

ultimately affect the level of service that can be provided to clients of the region. 

We note the provincial college uses the Physician Credentials Registry of Canada (“the 

credentials registry”) to verify proof of ability to practice. All physicians licensed to 

practice in the province must submit original documentation to the credentials registry 

for vetting. Registration with the credentials registry is mandatory for physicians who 

have been trained outside of Canada. 

In addition, in the interest of patient safety the provincial college will not grant 

registration to a physician without RCPC fellowship who cannot show: 

 proof of training in an RCPC approved specialty program from a recognized 

faculty of medicine; 

 

 that they are at least eligible to write RCPC exams; 

 

 completion of postgraduate training and certification in their specialty from an 

international accrediting body where such training meets the criteria for 

postgraduate specialty education as set by the RCPC regarding standards, 

content, and duration, and which should provide access to RCPC certification 

through its specialty examinations. Or, 

 

 successful completion of a residency training program from the Accreditation 

Council for Graduate Medical Education from the United States.20 

We note that both Eastern and Western Health require RCPC fellowship in radiology in 

recent job postings. If Central Health has had to lower its standard to not requiring 

RCPC fellowship, this is further proof of the challenges the authority is having with 

recruitment in radiology. However, while desirous, RCPC certification is not a legal 

imperative. It is, and should be, aspirational. Ultimately, RCPC certification is the 

personal decision of a physician who, despite not having a fellowship, is still licensed to 

practice in a heavily regulated and scrutinized industry. 
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 College of Physicians and Surgeons of Newfoundland and Labrador – Specialist Eligibility Flow Diagram. 
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Given the ongoing recruiting difficulties the authority is having, it would not be in the 

best interest of health authorities for OCR to recommend mandatory RCPC fellowship in 

radiology for Central Health at this time. Among other things it serves to de-classify or 

diminish two trained radiologists currently working in the authority, extrapolating to 

seven across the system. It may place further limitations on an already delicate 

recruiting situation in the authority, and may also have unknown impacts on other 

specialties across the system.  

We defer to the expertise and authority of the College of Physicians and Surgeons of 

Newfoundland and Labrador, and the lobbying prowess of the NLMA, to decide if 

mandatory fellowship is in the best interest of the practice of radiology in Newfoundland 

and Labrador.  

General radiological training has been previously acknowledged as satisfactory by Dr. 

Bhatia who, referring to specialized radiologists stated: 

These specialists still do general work and the general radiologists still do some 

of the specialized work, but use the specialist as a resource when questions 

arise. 

The World Journal of Radiology article underscores this as well: “…radiologists must 

perform their duties within the limits of their understanding and competence.”21 If a 

physician has knowledge, based in evidence, that a colleague was failing to apply or 

maintain a standard of practice, including gross negligence or reckless disregard for the 

health and well-being of patients, they are legally obliged to report this behavior to the 

registrar of the College of Physicians and Surgeons of Newfoundland and Labrador 

under the Medical Act, 2011 and no action may be brought against a physician making 

such a report.22  

 

Issue 7: The implementation of recommendations contained in the “Bhatia 

Report.” 

Central Health provided a response in the form of a chart outlining the status of 

implementation of the Bhatia report, attached as Appendix 1.  

We are satisfied that the authority has made progress and implemented, or is 

implementing, all recommendations excluding the “Regional Chief” recommendation 

(#17). Without the necessary in-house expertise OCR to conduct comprehensive or 
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 Craciun et al.  Supra. 
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 Medical Act, 2011. Ss (41(1)(3).  
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